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INTRODUCTION

This report is written at the request of Bronkhorst International Law Services (BILS). BILS
co-operates with the Institute for Environmental Security (IES) on the project ‘Prototype
Envirosecurity Assessments, meant to inform governments, multinationals, international
organisations etc. about, inter alia, the international legal aspects of deforestation on the
Indonesian island of Kalimantan.

Deforestation poses a threat to the local, regional and global habitat of humans and animals.
Intensive (illegal) logging operations cause erosion and ongoing forest fires cause
environmental threats because of the enormous emission of greenhouse gases. The majority
of the problem is caused by the palm oil industry, for which immense fires are used to clear
the land for their commercial plantations. Those fires rage uncontrollably and destroy large
parts of the forest, which has the side effect of forming smoke haze. This threatens the health
of loca communities, the inhabitants of neighbouring countries and poses a threat to global
climate security because of the emission of greenhouse gases. For example, the great forest
fires of 1997/1998 emitted carbon dioxide at a volume that was roughly equal to that of the
whole of Western Europe in the same period. Also, five million hectares of land were
destroyed and the financial damage amounted to billions of US dollars.*

Besides that, the smoke haze is destructive for the global environment and the health of
indigenous peoples, the inhabitants of Indonesia and those of neighbouring countries. It has
an impact on economic production — manufacturing and agricultural, trangport, tourism etc. -
while haze-caused accidents (because of the effect on light and visibility) result in loss of
lives. Because of this, transport is also severely disrupted by haze. Closures of airports and
cancellation of flights are common in the region. Economic losses from such disruptions, as

well as aircraft and maritime accidents are compounded by steep declines in tourist arrivals.?

1 J. Westrich (intern I1ES), Environmental Security in the Kalimantan provinces of Indonesia — An overview
arranged for the Indtitute for Environmental Security in The Hague, summer 2004, p. 3 [hereinafter Westrich].

2 Website of the RHAP (Regional Haze Action Plan of the ASEAN), Co-ordination and Support Unit (CSU),
<http://www.haze-online.or.id/he p/firehaze.php>.
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Special attention must be paid to the tropical peat bogs at Kalimantan. Normally these are -
because of their high water content - impervious to the fires in the forests that grow upon it.
Problems arise when a peat bog is Situated near a logging or agricultural operation; this
gituation often disrupts the whole water table and results in the destruction of that fragile
ecosystem as the moisture is drained and the soil dries. These dried-up peat bogs are very
susceptible to forest fires, which has a very intense influence on the environment: the burning
soil releases much more carbon dioxide than the trees.® Again an example from the fires of
1997-1998: the burning peat then released almost 2.6 billion tons of carbon dioxide in the
atmosphere. That accounted for forty percent of the total, world-wide emission from burning
fossil fuels that year and was the prime cause of the biggest annual increase in atmospheric

COlevels ever measured, with records starting more than forty years ago.”

The logging industry has exploited the forests of Kalimantan at an unsustainable rate for
almost a century now. Between 1985 and 1997, Indonesia has yearly lost more than 1,5
million hectares of forested land, which is almost three times the amount of forest that the
Indonesian government has indicated can be logged sustainably.® In 2001 it was estimated
that only twenty million hectares of quality forest remained. Still, yearly more than 1.3
million hectares of forest disappears because of illegal logging, clearing the ground for
agriculture and forest fires. The World Bank foresees that, without taking drastic actions, the
natural forests of Sumatra will already have disappeared in 2005, followed by the forests at
Kalimantan and Irian Jaya.®

The local, regional and global effects of the deforestation are immense. The land use rights of
local and indigenous communities are not acknowledged and it often comes into conflict
between the members of those communities and people from other parts of Indonesia who
arrive at Kalimantan to work on the logging plantations. As mentioned above, some logging
operations can disrupt the water table of peat bogs. Because of erosion, mudslides and floods
can occur, which not only has a disastrous effect on the natural habitat, but also further

endangers local communities. Also, the biodiversity is affected. For example, the already

3 Westrich, supranote 1, p. 6.

* New Scientist, Indonesian wildfires spark global warming fears, 2 November 2002,
<http://www.newsci enti st.com/news/news.j sp7d=ns99993024>.

> EIA and Telepak Indonesia, Timber Trafficking: lllegal Logging in Indonesia, South East Asia and
International Consumption of Illegally Sourced Timber (2001), 11 [hereinafter Timber Trafficking],
<http://www.sal vonet.com/eia/cgi/ reports/report-files'/media26- 1.pdf>.

® Stichting Probos, i.0.v. Ver. van Ned. Houtondernemingen, Landeninformatie Bos en Hout, Indonesié (2004),
p. 5, <http://www.vvnh.nl/pdf/INDONESIE.pdf>.
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endangered orangutan could be extinct within a decade as a result of the destruction of their
forest habitat.’

In sum, the effects of deforestation at Kalimantan, due to forest fires and illegal logging, are:®
At thelocal level:

disruption of local communities and their way of life by large-scale logging and oil
palm operations

pollution of air, water, and food sources from smog and by-products of oil
palm/logging industries

ethnic conflict fomented by influx of immigrants and migrant workers;, sometimes
results in violence and internally displaced peoples

conflict between indigenous and loca communities and logging/oil palm industries
over land rights

destruction of local environment results in landslides, drought, erosion, flooding, and
fires, which harms local communities and the landscape

legitimate (and sustainable) logging operations unable to remain competitive in illegal
environment

demand from abroad and from domestic timber processing indugtries fuels
unsustainable logging and illegal practices

At theregional level:

haze from forest fires causes damage to human health, economy (tourism, agriculture,
travel, aviation, shipping), and environment (acid rain, poor ar quality, poorer

visibility)

At the global level:

climate change caused by carbon emissions

loss of biodiversity

wildlife preserves (global trust) being threatened

plant and animal species endemic to the region threatened with extinction (i.e.

orangutan)

" Timber Trafficking, supra note 5, pp. 3and 5.
8 Westrich, supranote 1, p. 7.
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The EnviroSecurity Assessment
According to the IES, an EnviroSecurity Assessment is:

‘a proposed methodology providing decision makers in government, the private sector
and NGOs with an array of practical decision tools, strategic maps and initial policy
recommendations in the areas of science, diplomacy, international law, finance, and
education for the subsequent development, finance and implementation of multi-year
EnviroSecurity Action Plans that seek to enhance global environmental, economic and

human security’.?

This report will focus on the legal aspects of the EnviroSecurity Assessment. The am of this
report is to indicate how both (international) environmental and human rights law can be
directly applied to the current situation at Kalimantan, in order to contribute to a sustainable
development of its resources, while considering interests of stakeholders on local, regional
and global level. The aim is to enhance the environmental security in the region, that is, to
guarantee security for both the environment and humans.

In order to do so, we will assess the major environmental security issues at Kalimantan using
currently binding international law as well as indicated developments and soft law. It must be
stated that the list of issues is non-exhaustive. In the case of environmental rights a simple
‘application’ of certain norms does not result in a conclusion like * breach of international law’
or that the ‘international norm is enforceable as hard law before domestic courts. The
assessment is merely a modest attempt to indicate those international legal norms as well as
developments and soft law that can serve as part of a solution, or at least of giving an insight
of the versatile legal aspects to be dealt with. These legal aspects should be seen in the much
broader environmental security assessment and thus as a possible extra guarantee for
environmental security. Conclusions drawn from this analysis could serve as an indication for
policymakers on what existing or additional international law to ratify, implement and/or
enforce. The developments and soft law are a good indication of trends in contemporary

international law, especially in sustainable development law.

° For more  detailed information and  Prototype  envirosecurity — assessments @ see

<http://www.envirosecurity.net/index.php>, last visited March 2005.
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Setup of assessment
This report discusses the following research question:

“Which international obligations are presently binding on the Republic of Indonesia, and
which additional international legal instruments could Indonesia ratify, implement and
enforce, to guarantee environmental security/sustainable development of its forest

resources to different stakeholders on alocal, regional/transboundary and global level?’

The structure of the report will be as follows.

Chapter 1, General Principles on Sustainable Development, will discuss the main concept
in the research question: sustainable development. The concept of sustainable development
comprises international economic, environmental and human rights law, which is
incorporated in many contemporary international political and legal instruments. The history
and principles of sustainable development law will be used to describe the interconnectedness
of all the different interests a stake, i.e. economic/socia development and environmental
protection. Sustainable development will, in theory, enhance global environmental, economic
and human security, and sustainable development law can serve as a means to achieve this
Security.

In chapter 2, International environmental law, a search will be undertaken for international
legal instruments in the field of environmental law that the Republic of Indonesia could adopt,
implement and enforce to guarantee sustainable development of the tropical forests at
Kalimantan. The chapter commences with a general discussion of the environmental law
aspect of sustainable development, followed by an overview of the lega instruments
applicable on the major environmental security issues at Kalimantan. The discussed issues are
the damaging effect of haze on health, environment, economy, loss of biodiversity — forests
and wetlands, possible extinction of plant and animal species, destruction of the environment
of neighboring countries and climate change caused by carbon emissions.

Since the number of applicable tredaties is substantial, attention is paid to three of the most
important treaties pertaining to the deforestation-issue on Kalimantan: the Convention on
Biological Diversity, the Kyoto Protocol to the United Nations Framework Convention on
Climate Change, and the ASEAN Agreement on Transboundary Haze. A general introduction
to these treaties will be provided before the discussion of the environmental security issues.
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The Biodiversity Convention will be assessed on loss of biodiversity — forests and wetlands,
possible extinction of plant and animal species, destruction of the environment of neighboring
countries, the ASEAN Agreement on the damaging effect of haze on health, economy and
environment and the Kyoto Protocol on climate change caused by carbon emissions.

Finally, to give a complete overview, the weak aspects of the treaties will be highlighted. The

chapter will finish with a short conclusion of the findings.

The third chapter, International human rights law, addresses the current Indonesian
situation in the field of international human rights law. On the regional/transboundary and
global level the research will focus on what standards are presently applicable for Indonesia,
what existing legal standards can be adopted and which developments and soft law-principles
can be helpful to guarantee sustainable development. The relevance of this chapter lies in the
fact that environmental harms adversely affects various individual and community rights such
as the rights to life, health, water, food, work, culture, development, information and
participation.

In the final chapter, Conclusion and Recommendations, the findings will be summarised.
The concept of sustainable development is an umbrella principle that is distinguishable from
rights in a technical sense, but nevertheless a very important and dynamic concept in
contemporary approaches to balance global, regiona and local interests. The analysis first
indicates the legal aspects of the environmental security issues. It then describes what
international environmental and human rights law can be applied or should be applicable in
order to contribute to a balanced and integrated solution to the current situation at Kalimantan,
and thus to a sustainable use and development of its natural resources.

The report also contains two appendixes:

Appendixes A-1 and A-2, the Table Envirosecurity Assessment, provide a quick overview of
the findings from chapter 2 and 3. Appendix B provides incentives for ratifying,
implementing and enforcing international legal instruments, an overview of UNCHR treaties
and status for Indonesia and a list of additional environmental law instruments pertaining to
the same subject matter. As stated above, since many treaties apply to the deforestation-issue

at Kalimantan, three main treaties were chosen for discussion in chapter 2. Other instruments
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that can provide helpful incentives for the Indonesian government to guarantee sustainable
development of the forests, will be addressed in brief.
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CHAPTER 1: GENERAL PRINCIPLES OF SUSTAINABLE DEVELOPMENT

1 INTRODUCTION

During the emergence of the environmental movement and particularly during the Stockholm
Conference, the attitude of many states was that economic development and environmental
protection exclude each other and even are in conflict with one another. This attitude
prevailed until quite recently and even today, some states hold such beliefs.'°

The key strengths of the concept of sustainable development are, in fact, its explicit
suggestion that economic development and environmental protection are mutually
reinforcing and its aim to provide a workable solution to the traditional conflict between the
two."* Considering the fact that sustainable development is particularly important for
developing countries that are struggling with quickly increasing resources and weak
economies, the purpose of leading international organisations (e.g. UN, World Bank) is to
find innovative sustainable ways to help and encourage countries to pursue sustainable
development.*?

The modern history of international environmental law knows three main milestones. the
Stockholm Declaration, the Report of the Brundtland Commission (also known as the World
Commission on Environment and Development, WCED), and the Rio Declaration. These
three central documents all refer to either sustainable development or its components.™
While the Stockholm Declaration makes no specific reference to it, several of its principles
refer to its components.** The report of the Brundtland Commission, on the other hand,
places the concept of sustainable development in the centre of interest. With the Brundtland

Commission a change took place. Instead of focusing on developmental needs and

10 g Atapattu, Sustainable development, myth or reality?: a survey of sustainable development under
international law and Sri Lankan law, Geo. Int'l Envtl. L. Rev. (2001) [hereinafter Atapattu].
i See Atapattu, supra note 10.

Id.
13 Atapattu, supra note 10, fn 2: However, none of these documents are binding on states, although some of the
provisions now reflect customary international law. Principle 21(sovereignty and responsibility over national
natural resources) of the Stockholm Declaration, which is found in a slightly amended form in the Rio
Declaration, is a good example of a provison that has achieved normative status through subsequent state
practice.
14 Atapattu, supra note 10, fn. 3: For example, Principles 1, 2, 8, and 9 of the Stockholm Declaration all embody
components of sustainable development. It is generally thought that the World Conservation Report of 1980
prepared by the [UCN contained the first reference to sustainable devel opment in modern literature.

10
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environmental concerns in terms of environment versus development, more attention was
paid to something that would successfully combine environmental action with developmental
needs in policies, strategies and programs.™ The report Our Common Future includes the

most authoritative definition of the concept:

“Sustainable development is development that meets the needs of the
present without compromising the ability of future generations to meet

their own needs.” *°

According to the Brundtland Report this definition contains two key concepts: first, the
concept of ‘needs’, in particular the essential needs of the world’s poor to which overriding
priority should be given, and secondly, the idea of limitations imposed, by the state of
technology and social organisation on, the environment’s ability to meet present and future
needs.’” Natural resources should not be consumed by a small number of industrialised,
developed societies. Besides access to natural resources, people from all over the world need
egual chance to produce and consume these natural resources in a way that can fulfil their
needs.'®

Although the definition emphasizes one of the concepts most important components, which
is the centrality of inter-generational equity, different authors find it ironic that this
definition, coined as a solution to the world's environmental problems, makes no reference to

environmental protection at all.*®

In 1992 the Rio Declaration on Environment and Development (UNCED), modelled on the
Stockholm Declaration of 1972 and regarded as the leading international authority on
sustainable development, responded to a request of the UN General Assembly to halt and

reverse the effects of environmental degradation “in the context of increased national and

!> Symposium, The Road From Johannesburg, 15 Geo. Int'l Envtl. L. Rev. 809 (2003).

16 Report of the World Commission on Environment and Devel opment (the Brundtland Report), Our Common
Future (1987), p. 43 [hereinafter The Brundtland Report].

' 1d. See dso P. Sands, Principles of International Environmental Law (2003), p. 253 [hereinafter Sands,
International Environmental Lawj.

18 See N.J. Schrijver & E. Hey, Volkenrecht en Duurzame Ontwikkeling, Preadviezen, Mededelingen van de
Nederlandse Vereniging voor Internationaal Recht (2003), p. 6 [hereinafter Schrijver or Hey].

19 See Atapattu. See also P. Birnie & A. Boyle, International Law & the Environment (2002), p. 89 [hereinafter
Birnie & Boyle]. According to Birnie and Boyle the definition is inadequate, incomplete and begs e aboration,
although they admit the definition does emphasize the centrality of inter-generationa equity to the concept of
sustainable devel opment.

11
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international efforts to promote sustainable and environmentally sound development in all
countries’.” While the Brundtland Commission is considered to be the architect of the
modern concept of sustainable development, the Rio Declaration takes the concept one step
further by embodying it in a document adopted by consensus, albeit non-binding.?* Like the
Stockholm Declaration the Rio Declaration neither contains any definition of sustainable
development. Instead, it embodies it explicitly in several of its 27 principles, since the
concept seems to underscore the whole Declaration.” The latter aso embodies the
precautionary principle and the environmental impact assessment procedure, both important
tools for achieving sustainable development.?

Building upon the framework of the Brundtland Report, the Rio Conference negotiations
were held between more than 178 governments and over 50 inter-governmental
organizations. Agreements and conventions were created on critical issues such as climate
change, biodiversity and deforestation which led to the outcome of two multilateral treaties
open up for signing: the Framework Convention on Climate Change and the Biodiversity
Convention. Besides this, non-binding Forest Principles were adopted by participating states,
as well as the - earlier mentioned - also non-binding but very important Rio Declaration,
containing 27 Principles on Environment and Development and a so-called Agenda 21. The
latter was meant as a blueprint for sustainable development. Agenda 21 is the most
comprehensive plan of action yet developed for what would be required from States and
international organisations on a global scale to reconcile environmental and developmental
objectives®* As a policy scheme to battle environment and development issues for the
coming decades, it specifically called for ‘a balanced and comprehensive state of
international law in the field of sustainable development (...) giving special atention to the

2 UNGA Res/44/228 (1989), para. 3, available a  <http://www.environment.fgov.be/ Root/
tasks/atmosphere/klim/pub/int/unga/44-228 en.htm> . See also Agenda 21, the U.N. Programme of Action From
Rio, UN Doc. DPI/1344 (1993) [hereinafter Agenda 21], available at
<http://www.un.org/esa/sustdev/documents/agenda?l/english/agenda2ltoc.htm>. And see Press Summary
(Introduction), p. 1, a  <http://www.un.org/esa/sustdev/documents/agenda?l/english/  A21 press
_summary.pdf>.

%1 See Atapattu, supra note 10.

2 U.N. Conference on Environment and Development (UNCED), Rio de Janeiro (1992), 31 |.L.M. 874,
[hereinafter Rio Declaration]. For example, Principle 4 of the Rio Declaration on Environment and Devel opment
provides that "[i]n order to achieve sustainable development, environmental protection shall congtitute an
integral part of the development process and cannot be considered inisolation fromit.",

% The Rio Declaration aso embodies procedural rights, such as access to information, public participation, and
access to remedies. See P. Malanczuk, Sustainable Development: Some Critical Thoughts in the Light of the Rio
Conference, Sustainable Devel opment and Good Governance (1995), p. 23, who argues that the Rio Declaration
embodies only a precautionary approach not the precautionary principle.

2 See U.N. Department of Economic and Social Affairs, Division for Sustainable Development, at <http://
www.un.org/esal/sustdev/documents/agenda2l/index.htm>, (last visited Febr. 15, 2005).
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